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Operating them by rods or cables running to a distant point was old. 
The use of a spring or weight to hold the switch point normally in 
one of its two alternative positions, so that it would always be in that 
position except while temporary force held it in another position, 
was old. And it was old to operate this particular kind of a switch 
from a distance. These features or their equivalents were all pres- 
ent in a patent granted to one Martel. 8 The only difference in 
Martel's device was that in his patent the switch was used to keep 
the main track open, while in the Porter patent it was to keep the 
main track closed. The court has taken the view that "main track," 
and switch track are mere arbitrary names, and really mechanically 
identical, for what is a switch to-day may become the main line 
to-morrow, because of a blockade, or because the superintendent 
changes his mind. If this be true the Porter patent is clearly only 
an instance of a double use, namely, keeping the main track closed 
instead of open. It is suggested, however, that in this case, the 
words "main track," have a distinct and more particular meaning, 
in that they refer to the only track which crosses the danger point 
and leads to the car's destination. 

It was further contended that the increased safety derived from 
requiring the switch to be operated at the danger point was such 
a new result as to amount to invention. At first glance this might 
seem to be the case. But upon closer inspection it is clear that there 
is no actual new result produced; merely a new utilization of an 
old result. It amounts to no more than an idea for a wider use of 
an old device without any new mechanical embodiment. And this 
as pointed out by Judge Grosscup in Voightman v. Perkinson 7 is not 
patentable. He said : 

"Concept alone is not patentable. Concept must be accom- 
panied by mechanical embodiment and as the law now stands 
mechanical embodiment, to make the invention patentable must 
itself be emancipated. . . . Now in Voightman's patent 
every mechanical element is found to have pre-existed. . . . 
Voightman possibly has pointed out to the world a wider use 
of the pre-existing art than was before known. But the dis- 
covery of an enlarged use is not of itself patentable invention." 

T. S. P. 



Wills — The Rule in Shelley's Case — In a recent case 1 it 
was held by the Supreme Court of Pennsylvania that, where the 
testator devised his real estate to his daughter for life and after 
her death to descend to and become vested in the children of the 

•No. 243,933 (1881). 

'138 Fed. Rep. 86 (1005). 

'Lauer v. Hoffman, 241 Pa. 315 (1913)- 
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said daughter, should she have any, in fee simple, and in default of 
such children, then to such person or persons as she may by her 
last will and testament direct; and then followed by a declaration 
that in no event whatever shall the fee simple to the said real estate 
vest in the daughter during her lifetime, the rule in Shelley's case 
applied and the daughter took a fee simple. 

A statement of the rule is as follows : "Wherever the ancestor 
takes an estate of freehold, and an immediate remainder is thereon 
limited in the same conveyance to his heirs, or heirs in tail, such 
remainder is immediately executed in possession in the ancestor so 
taking the freehold, and therefore is not contingent or in abeyance." 2 
The rule has no place in the interpretation of a will, and takes effect 
only when the interpretation has been first ascertained by the ap- 
plication of settled rules of construction. 3 In determining whether 
the rule is applicable the test is how the donees in remainder are 
to take. If as purchasers under the donor, then the particular estate 
is limited by the literal words of the deed and the rule in Shelly's 
case, has no application. But if the remaindermen are to take as 
heirs to the donee of the particular estate, then what has been called 
the superior intent, operates and the first donee takes a fee. 4 

The great point made against the rule is that it disregards the 
intention of the author of the instrument. In our principal case, 5 in 
the dissenting opinion it was said that the majority of the court 
ignored the cardinal rule, time and again announced in all jurisdic- 
tions, that a will shall be construed from all four corners and that 
all four parts of it shall be made to harmonize if possible. The 
rule in Shelley's case, however, is not really an exception to the 
rule that the intention of the testator must guide in interpreting 
a will, but only sacrifices a particular to a general intent. 6 Sir 
William Blackstone, in his famous argument in Perrin v. Blake, 7 
pointed out that the true question of intent should turn not upon 
the quantity of the estate intended to be given to the first devisee, 
but upon the nature of the estate intended to be given to the heirs. 8 

The testator either intends that the estate shall go to the whole 
line of life tenant's heirs, in succession from generation to genera- 
tion, in the course marked out by the law of descent ; or he intends 
that it shall go to a portion of those heirs in a course different from 
that marked out by the law of descent. It is apparent both cannot be 
carried out unless a new species of estate, unknown to the law, is 

'Fearne's Cont. Rem. 28. 
"Yarnall's Appeal, 70 Pa. 335 (1872). 
'Shapley v. Diehl, 203 Pa. 566 (1902). 
5 Lauer v. Hoffman, supra, n. 1. 
'Fuller v. Chamier, 12 Jur. N. S. 642 (Eng. 1866). 
'1 W. Bl. 672 (K. B., Eng. 1769). 

8 6 Greenleaf's Cruise, Real Prop. 386. See for same proposition, 
Deemer v. Kessinger, 206 111- 57 (1903). 
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created. Therefore, one or the other must govern. If it is certain 
that the heirs of the life tenant are to take by descent, the only 
method by which this can be accomplished is by vesting in the an- 
cestor an estate capable of descending, or in other words a fee. This 
is what the rule in Shelley's case does, and in giving the ancestor a 
larger estate than the creator in terms said, the court is really carry- 
ing out the testator's main thought. It is therefore inaccurate to 
state that the rule destroys the intent. 

Where the language used in the instrument brings the devise 
within the operation of the rule, the words must be taken as they 
stand, in their strict legal signification. The question is not, whether 
the testator intended the rule should not operate, for that is not 
subject to his power, but whether he used words synonymous with 
heir or heirs of the body as the case may be. 9 Since it is a sub- 
stantive rule of property, and not of construction, no declaration, 
however unequivocal, that the ancestor shall have an estate for life 
only, will be operative; the particular intent thus clearly expressed 
will be compelled to yield to the general intent expressed by the 
creation of the estate. 10 In its principle, declared one court, 11 it is 
very like the rule of the Statute of Uses and of our equity, that dis- 
regards the mere form of a title to land, and even some of its minor 
incidents, and treats it as being his to whom it substantially belongs 
though the form and intention be otherwise. 

In our principal case the majority of the court said that it is 
clear that in giving the daughter the life estate, the testator intended 
to make her a source of inheritable succession. They construed the 
words "descend to" and "become vested in" as standing alone and 
not controlled by the subsequent positive declarations that they shall 
not be interpreted so as to create in the daughter a fee simple estate. 
Much can be said for the argument that the testator meant just the 
reverse, to wit, that the children should take the fee in their own 
right, that his main thought was for them as a particular class who 
were to take from his as purchaser. The rule in Shelley's case does 
not operate when the limitation in remainder is to the "children" of 
the life tenant. It is considered as a word of purchase, unless it 
clearly appears to have been used in the sense of heirs, or heirs of 
the body. 12 By his positive declaration coupled with the use of the 
word "children," it might be argued, that the testator clearly showed 
his intent that the words "shall descend to and become vested in" 

•Simpson v. Reed, 205 Pa. 53 (1903). 

"Trumbull v. Trumbull, 149 Mass. 200 (1889); Martling v. Martling, 
55 N. J. Eq. 771 (1896) ; VanGruten v. Foxwell, 77 L. T. (N. S.) 170 
(Eng. 1897). 

"Price v. Taylor, 28 Pa. 95, 102 (1857). 

"On the question whether the word "children" is a word of limitation 
or word of purchase generally, see note to Wills v. Folta, 61 W. Va. 262, 
12 L. R. A. (N. S.) 283, 56 S. E. Rep. 473 (1907). 
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should be construed to mean "shall descend from me and go to." 13 
If the will is thus read, no violence is done to the words used, no 
departure is made from the rule in Shelley's case, and the clear 
intent of the testator is given effect. 

S. L. M. 



Legal Ethics — The following questions were recently an- 
swered by the New York Lawyers' Association Committee on Pro- 
fessional Ethics: 

Question : 

Is it proper for a young man of twenty-two, who at present is com- 
pleting a three-year course at law school, and has worked for about two years 
in a law office, but has not yet been admitted to practice, to open an office 
at his place of residence and there do notarial work (he being a notary 
public), draw various legal papers, manage estates, collect rents and do a 
general real estate and insurance business? 

Also state whether such a pursuit would in any way affect the standing 
of such a person, when applying for admission to the bar, so that it might 
give the Committee on Character cause for hesitating in their approval of 
him? 

Answer : 

In the opinion of the Committee, he should refrain from the business 
of drawing legal papers- The giving of legal advice by notaries and others 
who are not admitted to practice law is, in its opinion, dangerous to the 
welfare of the community, because such persons have not demonstrated their 
capacity by submitting to examination lawfully established for practitioners 
of law. The Committee is not aware of any reason why he should not 
engage in the other employments mentioned to such extent as may not 
interfere with the proper completion of his law course. The Committee can- 
not assume to express any views for the Committee on Character. 



Question : 

An individual engaged in the printing business, and making a specialty 
of case and brief printing, presents the following question: 

"In the opinion of the Committee of Professional Ethics is there impro- 
priety in my advertising in connection with my business the following : 

"First Class Briefs Written for the Profession by Able Lawyers. 
Also Cases on Appeal Prepared." 
and in my employing for my customers lawyers to write briefs and to 
prepare cases on appeal, making arrangements with them for their compen- 
sation by me out of the compensation received by me for the combined work 
of furnishing to my customers cases on appeal and briefs written by my said 
lawyers and printed for the use of my customers at my printing estab- 
lishment ?" 

"Donovan v. Woodworth, 234 Pa. 507 (1912). 



